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OPINION
The defendant, Anthony H. Dean, was convicted in the Shelby County Criminal Court of

aggravated rape and sentenced toforty years imprisonment as a violent offender. In hisappeal, he
presents the following issues:



VI.

We conclude that the defendant’s confession, taken on the fifth day of his confinemert,
following his warrantless arrest, without a determination of probable cause, wasin violation of his
Fourth Amendment rightsalthough hisrightswere not viol ated by thetaking of aDNA samplefrom
him, pursuant to asearch warrant, while hewas incarcerated. Accordingly, it waserror to admit the
confession during the trid but not the DNA evidence. We furthe conclude that there was a
sufficient showing asto the chain of custody of the defendant’ s blood sample resulting in testimony
that the defendant’ sSDNA matched the ssmen samplefrom the victim. Asaresult, we find that the
admission of the confession was harmless. Although the trial court relied upon two inapplicable
enhancement factors, the remaining factorsjustify theimposition of the sentence. Accordingly, we

The evidence of appellant’ sidentity asthe cul pritisinsufficient
to support the verd ct beyond areasonable douki.

Thetria judgeerredinfailing to suppressappel lant’ sconfession
and DNA evidence that was the “fruit of the poisonous tree” of
his illegal detention without prompt presentation before a
magigtrate as required by the Fourth Amendment of the U.S.
Congtitution and Article 1, Section 7 of the Tennessee
Constitution.

The tria judge erred in alowing into evidence the busness
records of the Sexual Assault Resource Center as business
records when they were made for the sole purpose of litigation.

. The trial judge erred in refusing to strike the testimony

concerning the DNA testing of the appellant when the State
failed to satisfy the “chain of evidence” requirement for
admissibility of such evidence.

The errors which allowed into evidence both the alleged
confession and the DNA testimony were such that their
cumul ative effect cannot be considered harmless error.

Thetrial judge misapplied the enhancement factorsin sentencing
appellant to the maximum sentence of 40 years.

affirm the judgment of the trial court.



DISCUSSION

Thevictim, R.G., who was 92 yearsold at the timeof trid, testified that as of the day of the
crime, August 1, 1998, shewas 89 yearsold, turning 90 about two weekslater. Shesaid that shewas
awakened at about 4 a.m. after aman had come into her apartment through her bal cony glass door.
As shetried to risefrom the bed, the intruder grabbed her throat and pushed her back. Hetried to
penetrateboth her vaginaand her anus, but was unsuccessful at first. However, on asecond attemp,
he did penetrate her vagina. Asaresult of the attack, the victim sustained tears and alaceration in
her vaginaand still had stiffnessin her neck and pain in both her arm and shoulder at the time of the
trial. Also, because of the position shewasforced into during the rape, she had to begin using acane
or awalker, andwas still doing so & the time of trial.

Shetestified that she recognized the intruder because he had been in her apartment the day
beforetheattack. She had noticed him near her apartment door, and he said that helived in anearby
apartment and had not seen orelike hers. Sheinvited himinand, during their conversation, said that
she needed to have her hair cut. Hetold her that he was a barber and could cut her hair. Heleft but
returned later that day, coming into her apartment without an invitation and telling the victim that
he had come to cut her hair. Shetold him that she did not want her hair to be cut then, and he | eft
again. While hewasin her apartment, she told him that she kept her balcony door open during the
night while shewassleging. Shesaid tha, during one of her conversationswith the defendant prior
totherape, hetold her that helivedin apartment 1011 with another person. Subsequently, when first
interviewed, the defendant was in apartment 1011. The victim lived in apartment 1001.

During direct examination, the victim testified that she had picked out a photograph of the
man who attacked her, first saying, “ That’ sthe one | picked out and signed my name under it,” and
then explaining that she “[m]ight not have been positive but that’s the one | picked out.” When
asked, during her trial testimony, whether the man who raped her was in the courtroom, she
identified the defendant, saying, “He's sitting over there. | saw him when he camein.” She dso
identified the defendant’s black and white tennis shoes as being like those worn by her attacker.
During cross-examination, the victim was asked if, apparently during the preliminary hearing, she
had identified another man inthe General Sessions courtroom as her attacker and appeared to deny
that shehad done so. However, Judge Tim Dwyer, of the Shelby County General Sessions Criminal
Court, testifying asadefense witness, recalled that the victim, in her whed chair, had testified during
the preliminary hearing and had identified another man as her attacker.

Michael Carl Davis, who was the janitor and also aresident of the same apartment building
where the victim lived, testified that he lived in apartment 1101, which was directly above the
victim’'s apartment. He said that on the morning the victim was attacked, he was awakened just
before 4 am. when a man, whom he identified as the defendant, came into his apartment. When
Davis asked the defendant why he was there, the defendant replied, “I was just hollering at you.”
Davis recognized the defendant as having been in the building on previous occasions trying to get

1Because of the nature of the crime, we will identify the victim by her initials.
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residentsto let him cut their hair. He said that he was shown aseries of photographs either later that
day or thefollowing day, and identified the photograph of the defendant as the man who had earlier
asked to cut his hair and who had entered his apartment the morning of the rape. Additionally, he
identified the defendant in the courtroom as the same man.

Sandra K. Anderson, a sexual assault nurse examiner with the Memphis Sexua Assault
Resource Center (“MSARC”), testified that she had met with the victim at the hospital on the day
of the rape and collected evidence consisting of vaginal and oral swabs, ablood standard for DNA
analysis, and pubic hairs. She described theinjuries, which she observedto thevictim, and said that
she had placed the rape kit in alodked storage area of the MSARC.

Sergeant Donald Ray Dickerson, a sex crimes investigator with the Memphis Police
Department, testified that he had met with the victim on the day of the rape at the Regional Medical
Center in Memphis. After she gave him a description of the man who had raped her, he then began
talking with residents of the apartment building to seeif any of them recognized the man from the
description. Hewastoldthat aman meeting the description “frequent[ed]” an apartment which was
on the samefloor and afew unitsaway from tha of thevictim. Afte several visitswith no response
to apartment 1011, the door was opened by aman, whom Dickerson | ater identified asthe defendant.
Dickerson observed that the defendant matched the description given by the victim of her attacker.
During this visit to the apartment, Dickerson saw a pair of tennis shoes matching the victim’'s
description of the shoesworn by her attacker. The defendant said that hisnamewas*” Tony Adams”
and gave several different dates of birth. He also gave Dickerson his mother’ s name and telephone
number but, after talking with her, Dickerson determined that the man with whom he had spoken
was not Tony Adams but was the defendant, Anthony Harold Dean. With this information,
Dickerson obtained a photograph of the defendant and showed it, along with photographsof others,
toMichael Carl Davis. Fromthisgroup, Davisidentified that of the defendant asbeing the manwho
had come into his apartment on the morning of the rape. He aso showed the photospread to the
victim, and she identified and signed her name to a phatograph of the defendant.

Dickerson then distributed a photograph of the defendant to other police officers because he
wanted to question the defendant. Hewas notified on August 5, 1998, that the defendant had been
takeninto custody. Takenfrom the defendant at that time were the tennis shoeshe was wearing and
an entry card for the apartment building. Dickerson interviewed the defendant, who denied therape
or that he had beenin the building when it occurred. The defendant remainedinjail, and, on August
10, Dickerson obtained and served on the defendant a search warrantto take hair and blood samples,
after the defendant had refused to voluntarily providethem. When the search warrant was served
on the defendant, he told Dickerson that he wanted to talk about the case.

In the interview room, the defendant again was advised of his rights and gave a statement,
whichwasread to thejury, admitting that he had entered the victim’ sapartment and raped her. After
the statement was completed, blood and hair samples were obtained from the defendant by an
employee of the MSARC, who also photographed the defendant and took his thumbprint.



Dickerson said that, at the preli minary hearing, the victim had identified another man asthe
person who had raped her. In redirect examination, Dickerson said that the victim was in a
wheel chair during the preliminary hearing and that the defendant was standingin agroup of nine or
ten black males, all dressed in jail-issued clothing, when the victim identified another as her
assailant. He described the person whom she identified as having “alot of similarities’ with the
defendant, meaning they “had the approximate height, same height, same stature, build and
somewhat complexion-wise” and the same “hairstyle.”

Sally DiScenza, aforensicnurse examiner withthe MSARC, testified asto therecords of the
Center, consisting of samples taken from the victim following the rape and blood drawn from the
defendant for DNA analysis. Thisevidence was provided to the Tennessee Bureau of Investigation
(“TBI") for examination and comparison.

Steven M. Wiechman, who at the time of the trial was employed by the Ohio Bureau of
Criminal Identification and Investigation and a former employee of the TBI Crime Laboratory in
Jackson, Tennessee, testified that while he was with the TBI, asa specid agent forensic scientist,
he had received and performed tests on the rape kit in thismatter. He determined that spermatozoa
and semen were present on the vaginal swabs and slide taken from the victim. He then sent the
vagina swabs and blood standard from the victim, aswell as a second kit which contained a blood
standard from thedefendant, to the TBI Laboratory in Nashville for DNA analysis.

Raymond DePriest, aspecial agent forensic scientist with the TBI in Nashville, testified that
he received and performed tests on the swabs from the victim and the blood sample from the
defendant. Utilizing DNA profiling, he determined that the sperm fraction of both the vaginal and
vulvar swabsfrom the victim matched the blood sampl e taken from the defendant. Hetestified that
the “statistical probability of someone else being a contributor [of the sperm samples] is1in 6
billion.” During cross-examination, he explained that this estimate actually was conservative and
that the probability that a person other than the defendant had contributed the sperm recovered from
the victim was one in forty-one quadrillion. Following the testimony of Agent DePriest, the State
rested its case.

K enneth Robinson, testifying asadefense witness, said that he wasthe buil ding engineer for
the apartment building in which the victim lived. He said that the apartments, including that in
which the victim resided, had balconies approximately three feet wide which extended to the
stairwells. A photograph identified by thevictim of the building showed that a horizontal, concrete
ledge ran alongside each of the balconies and extended beyond them. Robinson testified that by
standing on thisledge andhol ding ontobal cony railings, aperson could go frombalcony to ba cony.

ANALYSIS

Because of the relationship of the issues presented by the defendant, we will consider them
in an order different from that set out by the paties.



I. Suppression of Confession and DNA Evidence

The defendant argues that both his confession and DNA evidence resulting from the search
warrant should have been suppressed because hewas not taken timely beforeamagistrate. The State
agrees that his appearance was not timely but argues that this fact does not require suppression of
the confession or DNA evidence.

Relevant to our considerationis Tennessee Ruleof Criminal Procedure 5(a), which provides:

Any person arrested except upon a capias pursuant to an indictment
or presentment shall be taken without unnecessary delay beforethe
nearest appropriate mag strate of the county from which the warrant
for arrest issued, or the county in which the alleged offense occurred
if the arrest was made without a warrant unless a citation is issued
pursuant to Rule 3.5. If a person arrested without a warrant is
brought before a magistrate, an affidavit of complaint shall be filed
forthwith. When an arrested person appears initially before a
magistrate, the magistrate shdl proceed in accordance with thisrule.

Our supreme court explained, in State v. Carter, 16 SW.3d 762, 765-66 (Tenn. 2000), the
basis for the rule limiting the period of time an arrestee can be held in jail without a finding of
probable cause:

TheFourth Amendment requiresaprompt judicial determination
of probable cause as a prerequisite to the extended detention of an
individual after awarrantlessarest. Gersteinv. Pugh, 420 U.S. 103,
114, 125, 95 S. Ct. 854, 863, 869, 43 L. Ed. 2d 54, 65, 72 (1975).
Absent a bona fide emergency or extraordinary circumstance, a
judicial determination of probable cause is “prompt” if it occurs
within48 hours. Riversidev. McLaughlin, 500 U.S. 44, 56-7, 111 S.
Ct. 1661, 1670, 114 L. Ed. 2d 49, 63 (1991). In making ajudicia
determination of probable cause, a full, adversarial proceedng is
unnecessary. Gerstein, 420U.S. at 118-22,95 S. Ct. at 865-67, 43L.
Ed. 2d at 68-70. Thisis so because the gandard for probable cause
for prolonged detention is the same as the standard for determining
probable cause for arrest--a standard “traditionally dedded . . . by a
magistrate in a nonadversary proceeding on hearsay and written
testimony. ...” Gerstein, 420 U.S. at 120, 95 S. Ct. at 866, 43 L. Ed.
2d at 69.

The parties agree that the defendant was not taken before amagi strate without “ unnecessary
delay,” that a blood sample was taken from him pursuant to a search warrant, the validity of which
isnot challenged, during hisfifth day of incarceration, and that hegave a confession to the charges
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alsoonthefifth day. Wewill now consider whether, as urged by the defense, either or both of these
items of evidence must be suppressed.

The chronol ogy, upon which we base our analysis, begins with thedefendant’ s warrantless
arrest on August 5, 1998, at 8:15 p.m. and continuing incarceration. The record on appeal contains
an affidavit of complaint, executed by Sergeant Dickerson on August 9, 1998, before the Shelby
County General Sessions Court Clerk but not an arrest warrant. Although the State referred to the
August 9 document as the “ affidavit of complaint, the State arrest warrant,” thisis not the case. It
appears to be a recitation of alleged probable cause for the arrest of the defendant, as set out in
Tennessee Rule of Criminal Procedure 3. However, the document does not reflect that, based upon
the allegations, afinding of probable causewasmade. SeeTenn. R. Crim. P. 4. Apparently, hewas
first taken before ageneral sessionsjudge on August 11. Because of thelack of clarity intherecord,
we are not presuming that an arrest warrant wasissued on August 9, as the State assats.

A. Confession

The defendant argues that the trial court mistakenly combined the factors in determining
whether the defendant’ s confession must be suppressed because of the Rule 5(a), Tennessee Rules
of Criminal Procedure, violation with those used to ascertain whether it should be suppressed
because of the Fourth Amendment violation. We agree with the defendant’ s analysis that these
determinations, having diff erent cond derations, must be made separately.

First, wewill consider the effect of theTennessee Ruleof Criminal Procedure5(a) violation.
In making this determination, we will apply the factorsset out in People v. Cipriano, 429 N.W.2d
781 (Mich. 1988), which were adopted by our supreme court in State v. Huddleston, 924 SW.2d
666, 671 (Tenn.1996). To ascertain whether the defendant’ sconfession must be suppressed because
of the admitted Rule 5(a) violation, we must consider:

[T]he age of the accused; his lack of education or his intelligence
level; the extent of his previous experience with the police; the
repeated and prolonged nature of the questioning; the length of the
detention of the accused before he gave the statement in question; the
lack of any adviceto theaccused of hisconstitutional rights; whether
therewas an unnecessary delay in bringing him before a magistrate
before he gave the confession; whether the accused was injured,
intoxicated or drugged, or in ill health when he gave the staement;
whether the accused was deprived of food, sleep or medical attention;
whether the accused was physically abused; and whether the suspect
was threatened with abuse.

1d. (quoting Cipriano, 429 N.W.2d at 790).



Wewill now review the applicable considerations. According to the presentencereport, the
defendant was 37 years of age at the time of hisarrest. He was ahigh school graduate and said that
he had attended State Technical I nstitute at Memphiss, although hisattendance coud not be verified.
Hisfirst arrest shown on the presentence report was in 1984, and, between that time and hisarrest
on the rape charge, he had been arrested at least twenty times. These arrests had resulted in
convictions for two Class C felonies, robbery and aggravaed burglary, and two Class E felonies,
escape and attempted felony. In addition, he had approximately ten misdemeanor convictions and
had been charged with being a parole violator. From all of this, it appears that the defendant is at
least of average intelligenceand is very experienced with thecriminal process

Whileincarcerated, the defendant was questioned twice about the incident, and both of his
statements, the first a denial and the second a confession, weretyped and contained his Miranda
rights. According to Sergeant Dickerson, the second statement, which the defendant signed, was
spontaneous, initiated by the defendant as a search warrant was being executed for the taking of
samples of bodily fluids from him for DNA analysis. Although the defendant was detained for
nearly five days before giving a confession, no proof was presented that the defendant suffered
deprivation during this period, other than that resulting from confinement and from not being
allowed to contact arelative or an attorney. There was no proof that he was injured, drugged, or in
ill health at the time he confessed, or that he was threatened or abused to give the confession.

Based upon these factors, we conclude that the defendant’s confession need not be
suppressed despite the Rule 5(a) violation.

We will next consider whether the Fourth Amendment requires suppression of the
confession. The factorsin this consideration were outlined in Carter, 16 S.W.3d at 766:

In State v. Huddleston, this Court determined that when a person
confesses after having been detained for more than 48 hours
following an arrest without a warrant and without a judicial
determination of probable cause, the confession should be excluded
unless the prosecution establishes that the confession “‘was
sufficiently an act of free will to purge the primary taint of the
unlawful invasion.”” 924 SW.2d 666 (Tenn. 1996) (quoting Brown
v. lllinois 422 U.S. 590, 599, 95 S. Ct. 2254, 2261, 45 L. Ed. 2d 416,
424 (1975)). Four factors guide the issue of admissibility: “(1) the
presenceor absenceof Mirandawarnings; (2) thetemporal proximity
of the arrest and the confession; (3) the presence of intervening
circumstances; and finaly, of particular significance, (4) the purpose
and flagrancy of the official misconduct.” Huddleston, 924 S.W.2d
at 674-75 (citing Brown, 422 U.S. at 603-04, 95 S. Ct. at 2261-62, 45
L. Ed. 2d at 427). The burden is on the State to prove by a
preponderance of the evidence the admissibility of a confession
obtained under the circumstances here presented. Id. at 675.

-8



Wefirst notethat the defendant was advised of hisMirandarightsprior to hisfirst statement
on August 5 and, again, before his statement was taken on August 10. Accordingly, this factor
favors admission of the statement.

Next, we consider the “temporal proximity of the arrest and the confession.” Here, the
defendant was hdd in the Shelby County Jail for approximately five days beforeconfessing to the
rape. Thisfactor weighsin favor of suppression of the confession.

The record doesnot reveal any attenuating circumstances such as visits or telephonecalls
with relatives, as occurred in Carter, which might have purged or attenuated the illegal detention.
In fact, the defendant did not speak with his mother until after he had made the confession.
Accordingly, this factor weighsin favor of suppression of the confession.

Asfor why the defendant was arrested and held for nearly five days before being charged,
Sergeant Dickerson testified that he had “conferred with an AG about the case, and we had other
witnesses that we had to obtain statements from.” Later in his testimony, he amplified his
explanation by saying that, after the rape, the victim had been taken to a hospital and then to a
nursing home, and he had trouble locating her and two other witnesses.

In this regard, we note that according to the handwritten signatures and dates on the
defendant’ s photograph, he wasidentified by the victim on August 4, 1998, at 2:30 p.m., and by the
victim’s neighbor, Michael C. Davis, on Augug 8, 1998, at 1:20 p.m. Thus, the defendant having
been identified by the victim prior to hisbeing arrested, it would appear that probabl e causeexisted
for the arrest, athough the strength of the photograph identification may have been questionable,
given the victim’'s explanation at trid.

In weighing the applicable factors, we will review the mannersin which our supreme court
performed the same task in the similar cases of Huddleston and Carter.

In Huddleston, the only factor favoring admission of the defendant’ s statement wasthe fact
that he had been advised of hisrights prior to theinterview. Favoring suppression of the statement
were the facts that the statement was given approximately seventy-two hours dter the arrest, the
absence of attenuating circumstances, and that the arresting officer, believing that he did not have
sufficient evidence to obtain a warrant, elected to hold the defendant in jail in order to further
investigatethe matter. Weighing thesefactors, the court determined that the confession wasobtained
in violation of the defendant’ s Fourth Amendment rights and should be suppressed.

In Carter, weighing against suppression were the facts that the defendant had been advised
of hisrights both when he was arrested and prior to giving the confession; had both met in jail with
relatives and been allowed unredricted telephone calls prior to giving the stateament; and probable
cause existed for the initid warrantless arrest, with no indicaion that the detention was for the
purpose of additional investigation. The only factor favoring suppression was the fact that the
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confession was obtained after seventy-two hours of detention, probable cause for the arrest not
having been determined by a magistrate. Consideringthesefactors, our supreme court determined
that although the defendant was held in violation of the Fourth Amendment, the confession was not
the product of an unlawful detention.

In the instant case, the only factor which clearly would favor admission of the statement is
that the defendant was advised of his rights both prior to hisinitial statement of denial and to his
confession. We aso note that, arguably, probable cause would have existed for the arrest, based
upon the victim’s identification of a photograph of the defendant, although the strength of that
identificationischallenged by thedefense. Although thedefendant, himself, initiated the confession
as a search warrant was being served on him for the taking of bodly fluids for DNA analyss, this
isnot one of theenumerated factorsin determining whether aconfessionmust be suppressed because
of a Fourth Amendment violation. Thus, making an analysis likethose in Huddleston and Carter,
we concludethat the defendant’ s confession should have been suppressed by thetrial court. Wewill
review the additional claims of error by the defendant before determining whether the error in
allowing the jury to hear the defendant’ s confession must result in reversal of the conviction.

B. Hair and Bodily Fluid Samples from Defendant

The defendant also argues that because of his being jailed in violation of his Fourth
Amendment rights, the taking of hair and bodily fluids from him pursuant to a search warrant was
illegal, and the results should have been suppressed. He does not dispute that the search warrant
established probable cause for the taking of such samples from him. Citing Davisv. Mississippi,
394U.S.721,89S. Ct. 1394, 22 L. Ed. 2d 676 (1969), the defendant argues that the DNA evidence
was a “fruit” of his illegal detention. However, in Davis, the defendant had objected to his
fingerprintsbeing matched to latent fingerprints | eft at the arime scene when he and approximatdy
twenty-three others had been taken into custody, without probable cause, where they were
fingerprinted and briefly questioned. Those circumstancesdiffer greatly from the chronology inthis
matter.

In the instant case, the victim had identified the defendant, according to the date on his
photograph, the day before hewas taken into custody. After he had refused to provide, voluntarily,
samplesof hisbodily fluids police obtained asearch warrant, thevalidity of whichisnot questioned,
the warrant not appearing to rely upon anything that had occurred during the unlawful detention to
establish probablecause. Accordingly, we concludetha although therewas atemporal rd ationship
between theillegal arrest and the execution of the search warrant for bodily fluids, the connection,
if any, between the detention and the probabl e cause for thesearch warrant was “ so attenuaed as to
dissipatethe taint.” Segurav. United States, 468 U.S. 796, 805, 104 S. Ct. 3380, 3385, 82 L. Ed.
2d 599 (1984) (quoting Nardone v. United States, 308 U.S. 338, 341, 60 S. Ct. 266, 268, 84 L. Ed.
307 (1939)); see also United States v. Ponce, 947 F.2d 646, 651 (2nd Cir. 1991) (“[A]pparently
illegal detention of defendants did not taint the subsequent search because the police later obtained
avalid search warrant.”).
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Thus, we conclude that the obtaining of the defendant’s bodily fluids pursuant to a valid
search warrant was neither the“fruit” of, nor tainted by, theillegal detention. Accordingly, wefind
no error in admission of the DNA evidence.

1. Admissibility of MSARC Recordsas Business Records

The defendant argues that the trial court erred in allowing admission of records of the
MSARC as business records. We will now consider that claim.

Rule 803(6) of the Tennessee Rules of Evidence provides:

Recordsof Regularly Conducted Activity. - A memorandum, report,
record, or data compilation in any form of acts, events, conditions,
opinions, or diagnoses made at or near the time by or from
information transmitted by a person with knowledge and a business
duty to record or transmit if kept in the course of a regularly
conducted business activity and if it was the regular practice of that
business activity to make the memorandum, report, record, or data
compilation, all as shown by the testimony of the custodian or other
qualified witness, unless the source of information or the method or
circumstances of preparation indicate lack of trustworthiness. The
term “business’ as used on this paragraph includes every kind of
business, institution, association, profession, occupation, and caling,
whether or not conducted for profit.

Two objectionswere presented by the defendant to the entry of MSARC records as business
records. The first was that Forensic Nurse Examiner Sally DiScenza was not the “keeper” of the
records. However, Rule 803(6) does not imposethat requiremert, as explained by Neil P. Cohen
et al., Tennessee Law of Evidence, § 8.11[11] (4th ed. 2000) (footnotes omitted), in pertinent part:

Rule 803(6) simply provides that the witness be the records
“custodian or other qualified witness.” Typically that witnesswill be
in charge of maintaining records of the particular business, but other
employees or officers or appropriately informed witnesses could be
used as well. The key is that the witness have knowledge of the
method of preparing and preserving the records If no witness is
availableto testify, the records cannot be authenticated as business
records, unless the parties stipulate to authentication.

Based upon Ms. DiScenza’ s duties and experience, we conclude that she was a“custodian or other
qualified witness’ and, as such, qualified to testify as to the business records.
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Additi onally, thedefendant contendsthat evenif theM SARC recordsare* businessrecords,”
they cannot come within the Rule 803(6) hearsay exception because they were prepared for the
purpose of litigation. We disagree with this argument. The distinction between records prepared
inthenormal course of business, aswerethe M SARC records about which testimony was given, and
records used only incidentally in litigation, as opposed to being prepared for it, was explained by
Neil P. Cohen et al., Tennessee L aw of Evidence, § 8.11[6] (4th ed. 2000):

In order to have sufficient indicia of trustwarthiness to qualify as a
businessrecord under Rule 803(6), the record must have been made
in the “regular practice of that business activity,” and it must have
been “kept in the course of aregularly conducted business activity.”
Anextraordinary repart prepared foranirregular purpose, particularly
when prepared withlitigation in mind, may not be madeintheregular
course of business and may be inadmissible as a business record
under Rule 803(6). On the other hand, an investigative accident
report compiled by a business as a routine matter should not be
excluded solely because litigation sometimes ensues following an
accident.

The testimony established that MSARC records were made in the regular course of the
Center’ sbusiness, although, obviously, such records might beused in legal proceedings. However,
that possibility did not mean that the records were “dripping with motivations to misrepresent,”
Hoffman v. Palmer, 129 F.2d 976, 991 (2nd Cir. 1942), as might have been the case had they been
prepared specificallyfor useinlitigation. Accordingly, we conclude that the MSARC recordswere
admissible as businessrecords. See State v. Goldston, 29 S.W.3d 537, 540-42 (Tenn. Crim. App.
1999) (holding that records of Bradley Memoria Hospital and Erlanger Medical Center of
defendant’ s blood tests were admissible as business records for prosecution of defendant for DUI).

[I1. Chain of Custody of DNA Evidence

Wewill next examine the defendant’ s claim that the evidence was insufficient to establish
the chain of custody to permit admission of the DNA evidence. Our supreme court explained the
necessity and purpose of such proof:

Asrequired by Rule of Evidence 901(a), it is “well-established
that asacondition precedent to theintroduction of tangible evidence,
a witness must be able to identify the evidence or establish an
unbroken chain of custody.” State v. Holbrooks, 983 S.W.2d 697,
701 (Tenn. Crim. App. 1998); see dso, e.g., State v. Cameron, 909
S.W.2d 836, 850 (Tenn. Crim. App. 1995). The purpose of thechain
of custody requirement is “to demonstrate that there has been no
tampering, loss, substitution, or mistakewith respect to theevidence.”
See Statev. Braden, 867 S.W.2d 750, 759 (Tenn. Crim. App. 1993).
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The identity of tangible evidence, however, need not be proven
beyond all possibility of doubt, see State v. Holloman, 835 S.W.2d
42, 46 (Tenn. Crim. App. 1992), and the State is not required to
establishfactswhich excludeevery possibility of tampering, see State
v. Ferquson, 741 SW.2d 125, 127 (Tenn. Crim. App. 1987). The
evidence may be admitted when the circumstances surrounding the
evidence reasonably establish the identity of the evidence and its
integrity. Holloman, 835 SW.2d at 46. Absent sufficient proof of
the chain of custody, however, the “evidence should not be admitted
.. . unless both identity and integrity can be demonstrated by other
appropriate means.” Neil P. Cohen, et al., Tennessee Law of
Evidence § 901.12, at 624 (3d ed. 1995).

State v. Scott, 33 S\W.3d 746, 760 (Tenn. 2000).

Toassessthedefendant’ sclaim, wewill review theevidencefrom thetaking of samplesfrom
the victim and the drawing of blood samples from the defendant to the testing of the samples at the
TBI Laboratory in Nashville, which was the final destination in the chain. Sandra Anderson, a
sexual assault nurse examiner with the MSARC, testified that she had collected vaginal and ora
swabs, a blood standard, and puhbic hairs from the viaim, which she put in arape kit and placed in
alocked storage area at the MSARC.

Sergeant Dickerson testified that he was present when samples of blood were drawn from
the defendant and placed into one or two vias by an employee fromthe MSARC. The person who
drew the samples did not testify. Dickerson said that the employee who took the samples from the
defendant also took his photograph and thumbprint, and placed on the vial (s) an adhesive label with
“the necessary information.”

Sally DiScenza, aforensic nurse examing with the MSARC, testified that her office keeps
records regarding the drawing of blood samples from suspects, the Center being under aduty to do
so, and the records being made nea the time the blood is drawn. Accordng to their records, the
blood samples from the defendant were drawn by their former employee, Jo Jones, who had since
retired, and were received at the Center by “L. Henderson,” who was not called to testify.

DiScenzatestified that the Center’ s standard procedure, when asked to draw blood from a
suspect, was to use avacutainer, which would automatically movethe blood from the gerile needle
inthe suspect’ sarminto asteriletube. A sterile needle would then be used to withdraw blood from
the tube and put it onto ablood standard. She said that samples areput into envelopes, upon which
are written the suspect’ s name, the date and time the blood was collected, and the signature of the
nurse-clinician who performed the tasks. As an additional safeguard, at the time the samples are
drawn, a photograph is taken of the suspect, and he is fingerprinted.
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DiScenzawas familiar with and identified the signature of Jones, but was unableto identify
that of Henderson, with which she was not familiar. The file contained a photograph bearing the
initials“J.J.” and the date August 10, 1998. The photograph bore the name “A. Dean,” the number
98-0030, and two fingerprints, onein red and the other onein black. A lthough not made an exhibit,
the photograph was shown to the jury. On the same page as the photograph, the file bore the
M SARC number 98-0030, anotation that the samplewas collected on August 10, 1998, at 2:00 p.m.,
and the suspect’s name, Anthony Dean, age 37, date of birth September 25, 1959, as well as
Memphis Police Department number 980800107. The Center’s records showed that the samples
from the defendant, consisting of “[a] dried blood standard, a pubic hair combing, and head hair
sample, as well as a saliva standard” were sent to the TBI Laboratory in Nashville. Thevictim’s
vaginal swabs and bl ood standard were sent to the TBI Laboratory in Jackson. Until shipment,
specimens from the defendant were kept in alocked evidenceroom. She said that the sampleswere
kept under case number 980800107.

DiScenzatestified that the Center’ s procedure did not permit any itemsto be removed from
afile, or for files to be checked out. She said that all of their files contain exactly the same sort of
information and have the same number of pages. The defendant’s file, about which she was
testifying, contained the standard contents.

Steven Wiechman testified that he received MSARC sealed sample kit 980800107 which,
after testing, was delivered to the TBI Laboratory in Nashville under the same number as received
in Jackson. He testified that “there was also a second kit from the subject that contained a blood
standard in that,” and he sent thiskit aswell tothe TBI Laboratoryin Nashville. He said that Loren
Henderson had brought the evidence from Memphis to Jackson.

Agent Raymond DePriest, of theNashville TBI Laboratory, testified that herecaved asealed
envelope from the TBI evidence vault on October 20, 1998, and began DNA profiling on the
contents on November 19, 1998. He stated that he had received a “ swatch,” which consisted of a
“pieceof sterile cotton” with abloodstain from the victim, aswell asaswatch with ablood standard
from the defendant. Additionally, he received vaginal and vuvar swab samples from the victim.
According to the witness, the DNA profile of the blood swatch of the defendant matched the DNA
profile of the sperm fraction of the vaginal swab from the victim.

Becausethe need for our ascertaining the sufficiency of the chain of custody proof isaffected
by whether the defendant made a timely objection to such evidence, we will first consider the
procedural issue, that is, whether the defendant’ s chain of custody objectionwastimely. To put the
defendant’ s objection into the proper context, we will review its timing.

Agent DePriest testified as the State’ s final witness on Wednesday, February 2, 2000. The
following morning, before the State had rested, the defense argued that the State had made an
insufficient showing astothe chain of custody, and asked that the court instructthejury to disregard
the DNA proof. After the trial court declined to do so, the defense then asked that a mistrial be
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declared, which thetrial court aso declinedtodo. Thetria court later concluded that the defendant
had waived his right to object to the chain of custody by not objeding timely:

Okay. The analysis that I’'m making is, had there been an
objection, and | don’t know what my rulingwould’ vebeen, but I’'ll be
honest with you, with all due respect to [the prosecutor’s] analysis,
I’m not a hundred percent satisfied the chain of custody was proven.
But therewasno objection. Thetestimony wasthat thesethingswere
done. Thetestimony wasthat thesewitnessesreceived them, and that
they conducted their tests on them. That’ swhat’ sinfront of the jury.

And it’s my position that I'm not going to come along after the
fact and say, well, there was no objection to it, and after the fact I'm
goingto rulethat it’snot admissible evidence. It’ s already admitted,
it'saready infront [of] thejury, it salready evidence. And asfar as
I’m concerned it’ sproper evidenceto be considered by thejury atthis
point.

Although not denominated as such, in arguing that the State’s chain of custody proof was
deficient, defense counsel, in effect, was presenting a motion to strike, thefunction and purpose of
whichisexplainedin Neil P. Cohen et a., Tennessee L aw of Evidence § 1.03[4][c] (4th ed. 2000):

Although on most occasions an objection rather than a motion to
strikeisused, Rule 103(a)(1) sometimesdictatesthelatter procedure.
A motion to strike, which is essentially a delayed objection, is used
frequently when evidence has been conditionally admitted, and the
condition is not later fulfilled. This motion should be made by
counsel opposing theevidence. A motionto strikeisalso appropriate
any timeinadmissible evidence has been heard by the trier of fact. It
may be accompanied by arequest for ajury instruction to ignore the
evidence.

That “amotion to strike may properly be made & any time prior to the formal closing of the
evidentiary record and thefinal resting of the case by all parties” was explained in State v. Pilkey,
776 SW.2d 943, 952 (Tenn. 1989), which further stated:

Nothing in either the rules of civil or criminal procedure was
ever intended to eliminate thetrial motion to strike evidencefromthe
record or to withdraw it from consideration by ajury. Sometimesit
can serve as alate dbjection or arenewed objection, or it can serveto
strike evidence which had previously been conditionally admitted
when the condition has not later been met. The motion is expressly
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retained and recognized in the new rules of evidence, T.R.E. 103(a),
asfollows:

Effect of erroneous ruling--Error may not be predicated
upon aruling which admits or exdudes evidence unless a
substantial right of a party is affected, and

(1) Objection.--In case the ruling is one admitting
evidence, atimely objection or motion to strike appears of
record, stating the specific ground of objection if the
specific ground was not apparent from the context . . .

Although counsel did not characterize her objection in the
present case asamotion to strike, it had the same effect, and theissue
was not waived simply because the motion was made after the
evidence had been introduced.

Id. at 953.

Based upon these authorities, we conclude that the defendant made atimely objection to the
State’ s chain of custody proof.

Sergeant Dickerson testified that he observed Jo Jones of the MSARC draw blood from the
defendant, placing the blood into one or two vials. Jonesthen placed |abel sonwhich she had written
certain information onto the vial(s).

Additi onally, although the record is not completely clear, DiScenza said that theitemsfrom
the defendant, including the dried blood standard, were sent from the Center to the TBI Laboratory
in Nashville. TBI Agent DePriest from the Nashville Laboratory testified that the card, ostensibly
with a sample of the d&fendant’s dried blood, had the initids “SRW,” these being the initials of
Steven Wiechman of the Jackson TBI Laboratory, who testified that hislaboratory had received the
sealed MSARC package containing samples from the victim and the defendant.

Agent DePriest said that he had received the evidencein a sealed envel ope, bearing agency
number 980800107. It wasthen given TBI number 98112128. Regarding the effect on his testing
if the samples had been contaminated, he said that it would have resulted in no DNA being present.
Further, he said that if the sampleshad been “ treated inappropriately,” he would not have been able
to get aDNA profile.

The nature of the proof needed to establish the chain of custody asto asensitive sample was
explained in State v. Scott, 33 SW.3d 746, 760 (Tenn. 2000):
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Theappellant maintainsthat the Statefailed toproperly establish
the chain of custody of the hairsremoved fromthe victim because the
State could introduce no proof of how the hairs were mounted on the
glass slides for examination. At trid, the State introduced evidence
establishing most of the links in the chain of custody. For example,
the nurse practitioner who examined the victim testified that she
placed all of these hairs collected from the victim into a singe
envelope. A policedetective, Steve Kleek, then testified that hetook
the victim’s rape kit with the hairs to the Tennessee Bureau of
Investigation for analysis and that he later regained custody of the
hairs from the TBI.

DetectiveKleek alsotestified that hewasresponsiblefor sending
the hairsto the FBI for DNA analysis, and prior to sending the hairs
to the FBI, the detective noted that only two hairs were contained in
the envelope. When the FBI returned the hairs to detective Kleek,
however, he noted that two hairs were now mounted on glass slides
for usein amicroscope. The detective testified that he then sent the
mounted hairsfor analysisto LabCorp, who confirmed that the hairs
were aready mounted on slides when they were received.

Our supreme court, in Scott, concl uded that the Statehad failed to provethechain of custody,
explaining the deficiencies in the proof:

The hairs were not identified by a witness with knowledge that the
mounted hair sampleswerethesame hairsastheonesoriginallytaken
from the victim. Further, we can find no evidence whatsoever to
show how the hairs came to be mounted on the dides. Wealso can
find no evidence to show who mounted the hairs on the dlides or
whether the hairs were mounted in a manner sufficiently free of
contamination or alteration. Although the hairs were apparently
mounted on glass slides by someone with the FBI, no onewas ableto
establish thisimportant “link” in the chain of custody. Without this
knowledge, it isimpossible to know whether anyone tampered with
the evidence, or whether anyone had the opportunity to “confuse,
misplace, damage, substitute, lose, [or] replace” thehairsat issue. Cf.
Cohen, et al., Tennessee Law of Evidence at 623-24. Because
reasonable people cannot disagree that the State failed to establish
thisimportant “link” in the chain, we find that the trial court erred in
admitting the analysis of the hair samples without reasonably
establishing their identity and integrity. See Tenn. R. Evid. 901(a).

33 S.W.3d at 761 (footnote omitted).
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Intheinstant case, theM SARC procedurewasfor Jo Jones, who drew the defendant’ sblood,
to prepare the sample on the sterile gauze, which was contained within theMSARC file. She did
not testify. However, there was no proof that the preparation of the dried sample of the defendant’s
blood was as sensitive a procedure as was the making of the slide in Scott, where a mitochondrial
DNA anaysis had been made. According to Scott, “mtDNA samples are hypersensitive to
contamination, and the particular method of storing and mounting the hairs could very well
compromisethetest results.” 1d. at 761 n.13. Thus, with thisdistinction, and based upon the proof
presented, we conclude that the “ circumstances surrounding the evidence reasonably establish the
identity of the evidence and itsintegrity.” Id. at 760 (citing State v. Holloman, 835 SW.2d 42, 46
(Tenn. Crim. App. 1992)). Although the defendant stressed at trial and on appeal possibilities of
tampering and contamination, there was no showing that this occurred. Rather, the State presented
minimal but adequate*” proof that the evidence was handled according to normal procedures and that
there[was] noindiciaof tampering.” Neil P. Cohenet al., Tennessee L aw of Evidence § 901 13][f]
(4th ed. 2000). Accordingly, we conclude that the State proved the chain of custody and that, as a
result, admission of the DNA results was not error.

V. Effect of Erroneous Admission of Confession

As an issue on apped, the defendant contends that the cumulative effect of the erroneous
admission of hisconfession and of the DNA evidencerequiresreversal of theconviction. However,
having concluded that only the confession was admitted in error, we will now determine whether,
in light of that, the conviction can stand.

In Momon v. State, 18 S.W.3d 152, 163-65 (Tenn. 1999), our supreme court explained the
application of the harmless eror doctrine to constitutional viol&ions occurring during a criminal
trial:

In Chapman v. Californiag 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed.
2d 705 (1967), the United States Supreme Court rejected the
proposition that all federal constitutional errors that occur in the
course of acriminal trial require reversal. The Chapman Court held
that the Fifth Amendment violation of prosecutorial comment upon
the defendant’s falure to testify would not require reversal of a
conviction if the State could show “beyond a reasonable doubt that
the error complained of did not contribute to the verdict obtained.”
Id. at 24, 87 S. Ct. at 828. The Chapman standard recognizes that
“certainconstitutional errors, no lessthan other errors, may havebeen
‘harmless’ interms of their effect on thefactfinding processat trial.”
Delawarev. Van Arsdall, 475 U.S. 673, 681, 106 S. Ct. 1431, 1436,
89 L. Ed. 2d 674 (1986).

Since Chapman, the Court has “repeatedly reaffirmed the
principlethat an otherwise valid conviction should not be set asideif
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thereviewing court may confidently say, onthewholerecord, that the
constitutional error was harmless beyond a reasonable doubt.” 1d.

In this case, there was substantial evidence, in addition to the defendant’ s confession, upon
which the jury could find the defendant was guilty. He wasidentified, as has been set out, by both
the victim and her neighbor, Michael Carl Davis, the victim saying that the defendant was the man
who had raped her, and detailing her previous experience when he had come into her apartment
asking to cut her hair. Davis, who lived directly above the victim, testified that, during the early
morning hours shortly before the victim was raped, the defendant had come into his apartment
without permission. The DNA evidence established that there was a one in forty-one quadrillion
chance that a person other than the defendant had deposited the semen found on the vaginal swabs
from the victim following the rape. From all of this, we conclude beyond a reasonable doubt that
the erroneous admission of the defendant’ s confession did not affeat the verdict.?

V. Sufficiency of the Evidence

Thedefendant arguesthat the evidenceadduced at trial wasinsufficientto convict himof the
aggravated rape of the victim. Recognizing the standards by which we measure the suffidency of
the evidence, he contends that a careful analysis will show the insufficiency of the proof of
identification of him as the perpetrator.

In assessing the sufficiency of the evidence, weapply the rule that where sufficiency of the
convicting evidence is challenged, the relevant question of the reviewing court is “whether, after
viewing the evidence inthe light most favorable to the prosecution, any rational trier of fact could
have found the essential elements of the offense charged beyond a reasonable doubt.” Jackson v.
Virginia 443 U.S. 307, 319,99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). Seealso Statev. Evans,
838 S.W.2d 185, 190-92 (Tenn. 1992); State v. Anderson, 835 S.W.2d 600, 604 (Tenn. Crim. App.
1992); Tenn. R. App. P. 13(e) (“Findings of guilt in criminal actions whether by the trial court or
jury shall be set asideif the evidenceisinsufficient to support thefindings by thetrier of factof guilt
beyond areasonable doubt.”). All questions involving the credibility of witnesses, the weight and
value to be given the evidence, and all factual issues areresolved by the trier of fact. See State v.
Pappas, 754 SW.2d 620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by the jury, approved by
thetrial judge, accreditsthetestimony of thewitnessesfor the State and resolvesall conflictsinfavor
of the theory of the State.” State v. Grace, 493 SW.2d 474, 476 (Tenn. 1973). Our supreme court
stated the rationale for thisrule:

2In State v. Larico S. Ficklin, No. W 2000-01534-CCA-R3-CD, 2001 WL 1011470 (Tenn. Crim. App. Aug.
27,2001), the defendant had been arrested without probabl e cause, and held without a subsequert judicial determination
of probable cause. His confession, given fifty-three hoursafter hisinitid detention, was determined by this court to be
the product of hisillegal seizureand detention. There, unlikein thismatter, the additional evidence against thedefendant
was “circumstantial and certainly not overwhelming,” resulting in the court’s reversing the conviction and remanding
the matter for a new trial. 1d. at *10.
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Thiswell-settled rulerestson asound foundation. Thetrial judgeand
the jury see the witnesses face to face, hear ther tesimony and
observetheir demeanor onthe stand. Thusthetrial judgeandjury are
the primary instrumentality of justice to determine the weight and
credibility to be given to the testimony of witnesses. In the tria
forum alone is there human atmosphere and the totality of the
evidence cannat be reproduced with awritten record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 SW.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 SW.2d 523 (1963)). A jury conviction removes the presumption of innocence with which a
defendant is initially cloaked and replaces it with one of quilt, so that on appeal, a convicted
defendant hasthe burden of demonstrating that the evidenceisinsufficient. See Statev. Tugale 639
S.W.2d 913, 914 (Tenn. 1982).

As set out in the recitation of the testimony, evidence was presented showing that the
defendant was living, apparently on atemporary basis, in the same high-rise apartment building as
thevictim. Anentry card, which the defendant had, was necessary to enter the building. By utilizing
a common ledge which protruded from the balconies of the apartments, a person could enter the
victim’ sbedroomdoor, whichtheintruder used, fromthestairwell. Michael Carl Davistestified that
the defendant had entered his apartment, nearby that of the victim, shortly before the victim was
raped. Hefurther testified that the defendant had earlier cometo hisapartment asking to cut hishair.
Thevictim testified that the man who had raped her wasthe same man who had previously cometo
her apartment asking to cut her hair. Additional testimony was that the blood drawn from the
defendant matched the semen sample taken from the victim. The victim identified the defendart in
the courtroom as the man who had raped her, and was questioned in detail about her earlier
identifying a photograph of the defendant and her identifying a person other than the defendant at
the preliminary hearing. Thus, we conclude that there was sufficient proof asto identity, see State
v. Hill, 987 S.\W.2d 867, 870 (Tenn. Crim. App. 1998), and that the evidence was sufficient to
support the conviction.

VI. Sentencing

Ashisfinal issue, the defendant argues that in sentencing him to the maximum sentence of
forty years, thetrial court misapplied enhancement factors. Becausethe parties disagree asto which
factorswere applied by thetrial court, we will set out the statement of thetrial court in sentencing
the defendant.

In sentencing the defendant, the trial court stated:
THE COURT: All right. Thisisindictment 98-14047, State versus
Anthony Dean. Mr. Dean was convicted by ajury of the offense of

aggravated rape, which is a Class A felony. Based upon the proof
that’ sbeen presented to the court viathe presentencereport, the court

-20-



findsthat Mr. Dean has previously been convicted of two prior Class
C felonies. One indctment number 92-11129 for the offense of
robbery. The other in indictment number 92-11113. He was
convicted of the offense of aggravated burgary. Both of those
offensesareaClassCfelony. A ClassCfelony beingtwo grades|ess
than the offense of aggravated rape, which isaClass A felony. The
defendant, therefore, would qualify as a Range I multiple offender.
With regard to the — so he' s not a—it's a Range |1 multiple offender
for purposes of sentencing. It's a violent offense. So there’'s no
release eligibility or parole involved in this offense.

With regard to the enhancement factors found in 40-35-114,
factor number one, that the defendant has a previous history of
criminal convictions or crimina behavior in addition to those
necessary to establish the appropriateRange. Thecourt findsthat that
is an enhancement factor to be considered. Again, the presentence
report speaks for itself and will be apart of the record. But the court
notes one, two, three, four, five, six, seven, eight, nine, at least nine
prior misdemeanor convictions. Two prior Class E felonies
convictions in addition to the two felony convictions which have
caused Mr. Dean to be a Range |1 offender.

Further, the court finds that based on the proof in this case, Mr.
Dean wasidentified as having committed as, the best description, an
aggravated burglary into the house or the apartment of, | believe it
wasaMr. Davis, Michael Davis on the samenight in question. The
testimony from Mr. Daviswasthat hewas awakened in the middl e of
the night by Mr. Dean beingin his apartment.

The criminal behavior, | don’t know that | could classify that
testimony enough to call that an aggravated burglary. There's no
proof of any felony to be committed or intent to commit. Because |
don't recall Mr. Davis testifying that he was missing anything or
anything had occurred. Simply that Mr. Dean awakened him in the
middleof the night inhisapartment. But that would constitute in my
mind criminal behavior. So, based upon the record that’'s been
presented to the court and the testimony that’ s been presented in the
trial, the court finds and will put agreat deal of emphasis on the fact
that Mr. Dean has a long history of criminal behavior and criminal
convictionsin addition to thosenecessary to establishthe appropriate
Range.

| find factor[s] two and three are not applicable in this case.
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Factor number four, that the victim of the offense was
particularly vulnerable because of her age or physical or mental
disability. | don’t find any physical or mentd disability in this|ady.
Quite to the contrary. | find that —1 think it was [the victim]. From
amental standpoint | find thislady to, frankly, when shetestified she
was 93 yearsold. | only hope that my mental faculties are as good as
her’s[sic] arewhen I’'m 93 yearsold. But I will add and | will state
for the record that her physical appearance was that of a, obvioudy,
a 93 year oldlady when shetestified. Shewassmall in stature. The
court would estimate five feet to five feet two inches, possbly. Frail
for herage. Or |l won't say for her age, but afrail lady. And because
of that, | think there are factors to be considered. And | think the
legislature spelled out when they set this— | don’t think that the fact
that she has a sharp mind or that she's capable of crying out
necessarily excludesthis. Just asif the fact that the courts discussed
when they discussed the age of a child. Obviously, atwo or three
year old child doesn’t have tha capability to cry out or to — | guess,
they could cry out —but to summon help or to makeidentifications or
testify. | think the court and the legislature waslooking at those. But
| don’t think that’ s the only thing that the legislature was looking at.
And | don’t think that’s the only thing the courts look at. Based on
the testimony that this court heard inthistrial, Mr. Dean went in [the
victim’ s] apartment earlier that sameday. Soit wasobviousthiswas
not arandom selection of [thevictim’ 5] apartment and [thevictim] as
avictimin thiscase. Mr. Dean had been in her gpartment that day,
had talked with her, had visited with her. So Mr. Dean was obviously
aware of her physical size, her physical ability, her age. And | don't
think there's anything in this recard to indicate that Mr. Dean had
anything other than rape on hismind. The testimony that the court
heard wasthat he camein, dragged her and threw her back in the bed,
searched the room for some kind of lubricant and finally wound up
using somekind of hair creme or hair tonic asalubricant to penerate
thislady.

Sointhecourt’ smind based onthe proof that was presented, Mr.
Deanwent therewith theintent torape her. And | can’t help but look
at her size, thefrail nature of her size, her age, obviously, and say that
Mr. Dean wasjust as aware of her age and her susceptibility to being
manhandled and controlled by him. So | dofind, based on the proof
that's presented in this case, that [the victim] was particularly
vulnerablebecause of her age. And her physical or her lack of ability
to fight off an individual such as Mr. Dean at her age and in the
condition that shewasin. | do find and | do think the courts and the
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legislature had in mind that — not simply because of age, but because
of the overall fads and circumstances of the case, that she was
particularly vulnerable. She lived alone. She was elderly. And |
think Mr. Dean knew that and used that as a factor in picking his
victimout. And | think the courtsor the legislature thinksthat that’s
afactor that the courts should use in sentencing, above and beyond
and not to belittlein any way any rapevictim. But above and beyond
—and | don’t know that you can use the term a normal rape vidim.
| don’t think that —that’ s probably a poor choice of words. But | feel
that thisis a proper case where the enhancement factor based on the
victim's age and physical characteristics because of her age, should
be considered by the court. And | intend to use that as an
enhancement factor.

Factor number five that the victim was treated with exceptional
cruelty during the commission of the offense. The court accepts the
fact that there has to be some proof of bodily injury. And that kind
of flowsinto number six aswell. The personal injuriesinflicted on
the victim were paticularly great. Those two in my mind in this
particular case have to flow together somewhat. Thetestimony, as|
recall it —and, agai n, therecord wil | spesk f or itself — the testimony,
as| recall it, wasthat [the victim] was grabbed by her hair and by one
of her legs and tossed back onto the bed by Mr. Dean. And, again,
that reiterates her size and her physical ability to fight off an
individual by the presentence report. Mr. Dean is approximatdy six
feet one inches [sic] tall and weighs 160 pounds. | don’t even have
an estimate of [the victim’s] weight. But | dare say that it would not
exceed 100 or 110 pounds. Bu that, again, tha’s my observation.
That shewastossed —and | don’t recall if that was her testimony or
her choice of words or my choice of words — but back onto the bed
after she attempted to get up. That Mr. Dean, asdelicately as| know
how to placethis, my recollection of [thevictim’ 5] testimony wasthat
Mr. Dean is an extremely well-endowed man. [The victim's]
testimony, and | believe | recall her testimony that she's a retired
nurse, was that she doesn’t think she’s ever seen anybody with the
physical characteristics of Mr. Dean. And that, again, he was unable
to penetrate her. Helooked around theroom to find alubricant to try
to assist him. Heattempted to penetrate her anally. That when hedid
penetrateher vaginally, because of hissze, accordingto [thevictim],
she felt like she was exploding inside. It completely tore up her
womb. But, further, sheindicated that in order to penetrateher it was
necessary for Mr. Dean to take her leg, aleg of a 90 year old woman,
put it up over his shoulder and in an extremely awkward position for
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thislady in orde to penetrate her. And asaresult, she suffered some
permanent injuriesto her hip.®> That shewasnot, infact, having those
types of problems before this. That she remained in the hospital for
several days after this rape occurred.

Becauseof theway inwhich shewastreated, this court findsthat
she was treated with exceptional cruelty by Mr. Dean. And, again, it
goes back to my interpretation of thefactsas| saw them. Andthatis
that there was nothing else on Mr. Dean’s mind other than sexual
gratification. He went to this apartment with one thing on hismind,
that’ s apparent tothe court, and he accomplished that onething. And
[the victim], who he had previously met and seen, was unable to
fending [sic] him off in any form or fashion. And Mr. Dean knew
that when he wentin that apartment.

| do find that the injuries that were inflicted to her were
particularly great. However, | amnot going to —1I find that that is an
enhancement factor that’s present, but I’m not going to put a great
deal of emphasis on factor number six. | am going to put some
emphasis, not as much as some of the others, but on the fact that she
was treated wi th exceptional cruelty.

| find factor number seven not to be appropriateinthiscase. | do
not find that there' s anything to indicate that Mr. Dean had anything
on his mind other than sex. And, obviously, the desire for pleasure
or excitement the courts have told us can be, and there’'s nothing to
indicate to me anything to the contrary, ae a part of the offense of
aggravatedrape. So | find that there’ s nothing that the court can rely
on to show that factor number sevenisappropriate. So find that that
IS not an appropriate factor.

Mr. Dean hasaprevioushistory of unwillingnessto comply with
the condition of a sentence involving release in the community.
Again, as evidenced by Exhibit one, the presentence report, he has
been charged with parole violation badk in 1994. So the answer to
that factor would be yes.

Factor number nine is not appropriate in this case. The
defendant had no hesi tation about committing a crime when the risk
to human life was high. Normally | would say that that’s not an
appropriatefactor for an aggravated rape case. Because | think that

3We have been unable to find areference in the record regarding injuriesto the victim’ship.
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the potential for — obviously you must have bodily injuryin order to
have an aggravated rape. And, therefore, incorporated in bodily
injury | think the court could concludethat there has to be arisk to
human life involved. And | think the general nature of aggravated
rape would lend itsdf to that allegation. However, agan, this case
being unique simply because of thefact that thiswas not arandom act
by Mr. Dean. This was a thought-out, planned assault on this lady.
Again, Mr. Dean was aware of her age, her frailty, the fact that she
lived alone. And, obviously, he had no hesitation about committing
this crime knowing that an assault and an attack on a 90 year old
woman could run the risk of costing her her life or some serious

inj ury.

| just think that the unique facts of this case because of the
victim’s age, this hastobe afactor to be considered. I’ m not exactly
sure of the interpretation of the Court of Criminal Appeals or the
Supreme Court with regard to this element. | find it’s apparent and
appropriate in this case, but I’'m not going to put a great deal of
emphasison it ssimply because there is some question as to whether
or not it’s merged with the allegations of aggravated rape.

| find that none of the other factorslisted under 40-35-114 were
appropriate. | don’t find that the crime was committed under
circumstances under which the potential for bodily injury to the
victimwas great. Obviously you must have bodily injury to have an
aggravated rape. So that factor isincluded.

Asto any mitigating factors, the court finds none. Based on the
presentence report, based on the testimony that I’ ve heard, | find no
factorsto mitigate this. Thisis not a crime tha involves probation.
So probation isnot afactor to be considered. Thispresentencereport
was requested. It'srequired by law. I've read my reasons into the
record or the enhancement factors that I’ ve found. I've given Mr.
Dean an opportunity to speak. He has waived tha right.

Therefore, the court feel sunder the guidelinesthat have been set
out, this is a Class A fdony, which is a violent offense, it's non-
paroleble. The presumptive beginning Range for purposes of
sentencing as aRange Il offender for aClass A felony, the Rangeis
25to40years. Thepresumptivebeginning placefor aviolent offense
and aClass A offenseisthe mid-Rangewithinthat. So that | assume
it would be approximately 32, 32 %2 years. The starting point under
thelaw, the court isto enhance using enhancement factorstoincrease
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the punishment and then any mitigators to reduce it back down.
Since the court finds there are no mitigaorsin this case, the court is
going to put a great deal of emphasis on Mr. Dean’s history of
criminal convictionsand aiminal behavior. The vulnerability of the
victim in this case, the fact that she was treated with exceptional
cruelty and the fact that Mr. Dean has previously been on parole and
has violated that parole. Those are the factors the court is gaing to
consider with a great deal of emphasis on his record and the
vulnerability of [the victim]. Based on Mr. Dean’s scoping out the
scene and selecting her intentionally as his victim in this case.

The court, therefore, isgoing to impose a sentence of 40 yearsas
aRange Il offender, aviolent offender with no parole.

MR. WHARTON: Thank you, Your Honor. Could we get adatefor
our new trial motion?

THE COURT: Yes, sir. Let meadd, again, for the record because |
intended to do thisearlier when we werediscussing the definitions of
bodilyinjury. Bodly injuryisrequired by theaggravated rape statute.
It calls for a cut — or includes a cut, abrasions, bruise, burn or
disfigurement, physical painortemporary illnessor impairment of the
function of abodily member. The distincti on there bei ngtemporary.
Serious bodily injury calls for a substantial risk of death, pratracted
unconsciousness, extreme physical pain, protracted or obvious
disfigurement or protracted loss or substantial impairment of a
function of abodily member or mental faculties. With regard to the
injuries that [the victim] sustained, this court finds the distinction
between bodily injury and seriousinjury isfound inthiscase. | don’t
find that the injuries inflicted upon [the vidim] were simply bodily
injury. 1 think they were serious bodily injury above that necessary
to cause an aggravated rape, that the injuries that she suffered were
above and beyond that that wasneeded to constitute Mr. Dean’ s acts
upon her. Andfor thosereasons,again, | reiteratethe court’ sfindings
with regard to the fact that she was treated with exceptiond cruelty
and that the injuries inflicted upon her were particularly great.
Becausel think that they amounted to seriousbodily injury not simply
bodily injury as called for by the statute.

Based upon these statements by the trial court, the defendant argues that the trial court
applied enhancement factors (1), (4), (5), (6), (8), and (10). SeeTenn. Code Ann. § 40-35-114(1),
4, (5), (6), (8), & (10). The State responds that, of these factors, the trial court did not apply (6)
and (10). Based upon our review of the sentencing, weconclude that the defendant’ sinterpretation
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is correct as to the factors applied, although little weight was given to factors (6) and (10). The
defendant contendsthat only factor (1) was applicable, whilethe State arguesthat thetrial court was
correct in applying the factors which it did. In view of this dispute, we will review the sentence
imposed by thetrial court.

When an accused chdlenges the length and manner of sarvice of a sentence, it isthe duty of
this court to conduct a de novo review on the record with a presumption that “the determinations
made by the court from which the appeal istaken are correct.” Tenn. Code Ann. § 40-35-401(d).
This presumption is “conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principles and all relevant facts and circumstances.” Statev. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991). The presumption does not apply to the legal conclusions reached
by thetrial court in sentencing the accused or to the determinationsmade by thetrial court which are
predicated upon uncontroverted facts. State v. Butler, 900 SW.2d 305, 311 (Tenn. Crim. App.
1994); Statev. Smith, 891 S.W.2d 922, 929 (Tenn. Crim. App. 1994); Statev. Bonestel, 871 SW.2d
163, 166 (Tenn. Crim. App. 1993). Howeve, thiscourt isrequired to give great weight to thetrial
court’s determination of controverted facts as the trial court’s determination of these facts is
predicated upon the witnesses demeanor and appearance when testifying.

In conducting a de novo review of a sentence, this court must consider (a) any evidence
received at the trial and/or sentencing hearing, (b) the presentence report, (c) the principles of
sentencing, (d) the arguments of counsdl relative to sentencing alternatives, (e) the nature and
characteristicsof the offense, (f) any mitigatingor enhancing factors, (g) any statements made by the
accused in hisown behalf, and (h) the accused’ s potential or lack of potential for rehabilitation or
treatment. Tenn. Code Ann. 88 40-35-103 and -210; State v. Scott, 735 S.W.2d 825, 829 (Tenn.
Crim. App. 1987).

The party challenging the sentencesimposed by thetrial court hasthe burden of establishing
that the sentences are erroneous. Tenn. Code Ann. § 40-35-401, Sentencing Commission Cmts,;
Ashby, 823 SW.2d at 169. In this case, the defendant has the burden of illustrating the sentences
imposed by the trial court are erroneous.

Concludingthat thetrial court “considered the sentencing principlesand all relevant factsand
circumstances,” wewill now determine whether the enhancement factors uponwhich thetrial court
relied were applicable.

A. Enhancement Factor (1)

Thepartiesagreethat thetrial court was correct in applying factor (1), that the defendant had
aprevious history of criminal convictions or criminal behavior. Tenn. Code Ann. § 40-35-114(1).
He had previous convictions for robbery and aggravated burglary, both Class C felonies.
Additionally, he had two Class E felony convictions and approximately ten misdemeanor
convictions. Thus, we conclude that factor (1), to which the trial court gave great waght, was
applicable.
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B. Enhancement Factor (4)

Thetrial court applied factor (4), that the victim, who was nearly 90 years old at the time of
the rape, was particularly vulnerable, see Tenn. Code Ann. § 40-35-114(4), because she was small,
frail, lived alone, and the defendant had selected her as his victim for these reasons. The defendant
argues that this factor was not applicable because the State did not prove that the victim’s age or
physical or mental limitationsaffected her ability toresist the crime, to summon help, testify in court,
or that her vulnerability was afactor in the offense.

Enhancement factor (4) may be applied when the facts show that the “victim of the offense
was particularly vulnerable because of age or physical or mental disability, ....” Tenn. Code Ann.
8 40-35-114(4) (1997). Our supreme court, in State v. Adams, 864 S.\W.2d 31, 35 (Tenn. 1993),
concluded that enhancement factor (4) “relates moreto the natural physical and mental limitations
of thevictim than merely tothevictim' sage.” 1d. Thus, the Adamscourt found that factor (4) could
be used in an aggravated rape case of a child under the age of thirteen, even though the age of the
childisan essential element of the crime, “if the circumstances show that the victim, because of his
ageor physical or mental condition, wasinfact ‘ parti cularly vulnerable,” i.e., incapable of resisting,
summoning help, or testifying against the perpetrator.” 1d.

In State v. Poole, 945 SW.2d 93, 96-97 (Tenn. 1997), our supreme court explained the
application of this factor:

In determining whether the State has met its burden, the trial
court must consider a number of factors and must make factual
findings. It should consider whether evidence in the record with
regard to the victim's age or physica and mental attributes
demonstrated an inability to resist the crime, summon help, or testify
at alater date. Seee.q., Statev. Clabo, 905 S.W.2d 197 (Tenn. Crim.
App. 1995) (factor properly applied where child victim of sexual
offense suffered from learning disability); State v. Buckmeir, 902
S.W.2d 418 (Tenn. Crim. App. 1995) (factor proper where defendant
knew victim had “ passed out” from drinking and wasunableto resist
the commission of asexual offense); Statev. McKnight, 900 SW.2d
36 (Tenn. Crim. App. 1994) (factor properly applied where victims
of sexual actswere very young, lacked family support, and looked to
defendant for friendship and approval). ... Theevidenceneed not be
extensive and additional weight may be given to the age of thevictim
inthosecaseswhereavictimisextremely youngor old. Nonetheless,
the State must prove the factor is applicable and there must be
evidencein the record in addition to the victim’s age.

Here, the proof showed that the victim, who lived aone, was within two weeks of her
ninetieth birthday at the time of the rape. She had an artificial knee, and wasin awheelchair at the
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timeof the preliminary hearing. Attime of trial, she was ninety-two and one-half yearsold and said
that shewas “weak” and that her body was" giving out.” Based upon this, we cannot conclude that
the trial court erred in finding that the victim was particularly vulnerable.

C. Enhancement Factors (5) and (6)

Because of the relationship between factor (5), that the victim was treated with exceptional
cruel ty, and factor (6), that the injuries to the victim were particularly great, see Tenn. Code Ann.
8 40-35-114(5) & (6), we will consider these factors together, especially for the purpose of setting
out applicable testimony. The victim testified as to the details of the attack:

Q. So this person came in and grabbed you by the neck[?]

A. Grabbed meby the neck and never turned my neck aloose [sic]
until they couldn’t do what they came in to do. And they were
hunting for some medication to put on their body to make their body
useful. And 1 got off thebed, and went tothe front, and went around
inthe kitchen to get me somewater inacup. Andthe cup wassitting
there in the bathroom when the police came.

And when | turned around, he was right at my shoulder,
followingmearound. And I —and pulled me on back to the bedroom.
And caught meby the ball of hair and by this leg. Seethisleg hasan
artificial kneein it and this leg, caught me by thisleg and threw me
up over the foot, straight up to the pillow on my bed.

Q. Allright. AndI’m sorry again to have to go through this with
you but what did he do then?

A. And went to — went back to attempting to rape me, to have
whatever pleasure they thought they’d get out of it. Took thislegand
pulled it up over his shoulder and put hisarm oniit so | couldn’t get
it down, like you seethe people on the stage doing the splits. That's
theway my leg was. Thisleg was straight out and | was on the side
but this leg was up over his shoulder. And — and he had his arm
under there so | couldn’t get it down. So it was nothing | could do.

And hekept doing what — hetried bothentrances, myrectum, my
vagina. And |1 still havealittle slight protrusion of —you know what
you have when your rectum comes out, but | have always been the
type of nursing service, | keep my rectum in with the treaments that
I know to use. But there' salways alittle part that ill sticks out.
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Q. Allright.

A. And then finally, | don't know if he tore it open or what
happened, but hefinally got that —that wasthelargest organ on aman
I’ veever seen or heard of inall of my90years. Fnally withmy back
to him, got it into my stomach — this— my womb now, my fractured
ribs, and my — | have arib up here that we thought was broken, got to
the hospital, but all of these ribs were wounded on that side.

| was so roughly handled, they said when | got to the hospital |
wouldn’t live. But my doctor knew me and | told him | would live.
So they went on and worked on me.

Q. Allright.

A. Thisarmand thisshoulder, when | touch that right now likethat,
it hurtsasif though it was right now happening. Thiswhole sidethat
helped meto get aroundwiththisartificial kneethat had been planted
in ‘91, now | haveto have awalker or awalking stidk to get around.
I’ ve done pretty good coming out of it but | haven’t got [sic] over it.

The trial court applied enhancement factor (5), finding that the victim was treated with
exceptional cruelty because, in order to penetrate her vagina, the defendant put one of her legs over
his shoulder, and that, because of this, she had permanent hip injuries. The court did not state how
much weight it was ascribing to this factor.

The proper application of factor (5) was explained by thiscourtin Statev. Spratt, 31 S.\W.3d
587, 607 (Tenn. Crim. App. 2000):

Defendant challengesthe application of enhancement factor (5),
that Defendant treated the victim with exceptional crudty during the
commission of the offense. We concludethat factor (5) was properly
applied. The Tennessee Supreme Court has stated that before this
factor may be applied, thefactsin the case must “ support afinding of
‘exceptional cruelty’ that ‘demonstrates a culpability distinct from
and appreciably greater than that incident to’” the crime. State v.
Poole, 945 SW.2d 93, 98 (Tenn. 1997) (citation omitted). See also
State v. Embry, 915 SW.2d 451, 456 (Tenn. Crim. App. 1995)
(holding that application of enhancement factor (5) “requires a
finding of cruelty over and above that inherently attendant to the
crime”). We conclude that Defendant's actions of strikingthe victim
on the head with a beer bottle with such force to cause the bottle to
shatter and then dragging the victim around the office by her hair
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representsacul pability distinct from and appreciably greater than that
incident to the offense.

Additionally, the trial court also applied factor (6), that the injuries to the victim were
particularly great, although it did not give great weight to this factor.

In Statev. Carico, 968 S.W.2d 280, 286 (Tenn. 1998), our supreme court explained that this
factor cannot be applied in sentencing following a conviction for aggravaed rape unless the victim
“sustained appreciable personal injuries beyond thoseincidental tothecrime....” Here, thevidim
testified that the defendant held her by her hair and her legand pulled her back into the bedroom.
Attempting to penetrate her, heraised one of her legsand put it on his shoulder, holding it there with
hisarm. Thevictimlikened it to being forced to do thesplits. At thetimeof trial, approximately two
and one-half years followingthe rape, she sad that her arm and shoulder still “hurt[] asif though it
wasright now happening.” Additionally, shesaid that an artificial knee had been implanted into her
in 1991, and that since the rape, she had to use awalker or caneto get around. Inview of the fads
of the rape and the resulting disability of the elderly victim two years after it, we cannot conclude
that the trial court erred in applying enhancement factors (5) and (6).

D. Enhancement Factor (8)

This enhancement factor is gpplicable when “[t]he def endant has a previous history of
unwillingness to comply with the conditions of a sentence involving release in the community.”
Tenn. Code Ann. §40-35-114(8). Thedefendant arguesthat thisfactor should not have been applied
becausethe presentencereport showed only that, in 1994, he had been arrested for an alleged parole
violation, but that no disposition was shown. We agree. The applicable entry on the presentence
report for September 27, 1994, states “violation of parole — held for parole board.” Since no
disposition was shown for this charge, we conclude that it should not have been applied.

E. Enhancement Factor (10)

This factor is applied when the proof shows that “[t]he defendant had no hesitation about
committing a crime when therisk to human life was high.” Tenn. Code Ann. § 40-35-114(10).
Although this factor was applied by the trial court, little emphasis was placed on it. The limits of
thisenhancement factor wereexplained in Statev. Kelley, 34 SW.3d 471, 480 (Tenn. Crim. App.),
perm. to appeal denied (Tenn. 2000):

[T]he trial court may consider this factor when the defendant
endangers the lives of people other than the victim. See State v.
Ruane, 912 SW.2d 766, 784 (Tenn. Crim. App. 1995); State v.
Johnson, 909 SW.2d 461, 464 n. 1 (Tenn. Crim. App. 1995); seealso
State v. Butler, 900 SW.2d 305, 314 (Tenn. Crim. App. 1994)
(holding that factor (10) should not be applied when the victim isthe
only one at risk). In this case, the defendant fired three shotsinto a
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car containing two people. Thepassenger, Chasity McGuire, testified
that she ducked when she saw the explosion from the gun. The
defendant put Ms. McGuire'slifeat risk, and thus, factor (10) applies.

Since only the victim was put at risk during the rape, enhancement factor (10) was not
applicable.

Thus, in sentencing the defendant, thetrial court applied enhancement factors (1), (4), (5),
(6), (8), and (10), with the latter two being applied erroneously. In ascertainingthe effect, if any, of
the erroneous application of the two factors on the defendant’s sentence, we note that of these
factors, the trial court stated that it was giving great emphasis only to factor (1), the application of
which the defendant does not dispute. We have concluded that the applicable enhancement factors
are(1), (4), (5), and (6). Based upon the applicability of these enhancement factors and the fact that
there were no mitigating factors, we cannot conclude that the trial court erred in imposing the
maximum sentence of forty years. See Lavender v. State, 967 S.W.2d 803, 809 (Tenn. 1998)
(holding that elimination of enhancement factor does not automatically require reduction of
sentence); State v. Freeman, 943 SW.2d 25, 32 (Tenn. Crim. App. 1996) (concluding that trial
court’ simproper application of enhancement factors did not require sentence reduction, whenother
enhancement factors, but no mitigating factors, remained).

CONCLUSION

Based upon theforegoi ng reasoning and authorities, weaffirm thejudgment of thetrial court.

ALAN E. GLENN, JUDGE
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